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- Harold G. Marcus ‘Ethio-British Negotiations Concerning the Western Border with Sudan,
1896-1902’, Journal of African History, Vol. IV, (1963), p. 81.

- National Archives, Kew, FO 1/32, Rodd to Salisbury, No. 15, May 4, 1897

- (National Archives, Kew, FO 1/36, Harrington to Rodd, April 15, 1899

- (FO 1/36, Harrington to Menelek, September 1899, see also Harrington to llg, September 8,
1899.
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- Copy of the Petition to Menelek was Enclosure 1 in Messers W. M. Bell to the Foreign
Office, October 31, 1901, PROFO 403/313.

- Messers W. and W. M. Bell to the Foreign Office, October 18, 1901, Enclosure 4. PROFO
403/313.

- Foreign Office to Mr R. Aitken, February 22, 1902, PROFO 403/322.

- Harrington to llg, March 1902, and llg to Harrington, March 20, 1902, Enclosure 3 and 4
respectively, PROFO 403/322.
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- Great Britain/Ethiopia (1902). Treaty delimiting the Sudan Ethiopia Boundary, May 15,
1902. Hertslet, The Map of Africa by Treaty (1909), No. 100, p. 431.

- UKTS No. 86 (1955), Cmd. 9646; and Legislative Supplement to the Sudan’s Gazette, No.
910, 1957, p.2.
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- PROFO 141/562/7/79/37, Memorandum on the Gambeila Enclave, May 8, 1937.
- Hertslet, 1901: 1

- XCV Br & For St. Paps. (1901 — 1902) 467, 468.

- Tesfaye Tasfesse, 2001
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- PROVO 371/158751, North and Eastern African Department, Foreign Affairs Office, to
the Chancery of the British Embassy, Addis Ababa, March 29, 1961.
- Tesfaye Tasfesse (2001). The Nile Question: Hydropolitics, legal Wrangling, Modus
Vivendi and Perspectives. Munster: LIT, Germany.
e 350 o] (99l dadall . 3 $3laNls Syl Bl sl sbo LS. (2005) db e el e Juad -
15460/2005 gl 03y .0lsgedl ¢pghbysll-oloys ol ¢ 3Ll s e @Sl

15 84las Ol9 1902 gale 15 Busles oo LB 8olall 1401 ol (§ ,SE o) Ol gl do oS>
Ol gud! o lg>9 3 da Cuads| U9 Le.)b (Lillasys duadd) 8 yamivnd)l A9l 20 ooyl 18 1902 golo

gl Ol gl ol 1956 5ol ol § Ak e dguamg Oldgud) § SU (Sl slgis] da
el e &gyl linedl Loy 3945l dilaiall 1902 gale 15 Saalas slge § Lilknd Calsl
Jasd) $rea9ly Syl Lgial oo ST (§ ABYI (o AW Boladl (3 @Yl 0,55 2 oJ Ol 5>
Olaalaedl (3 Jall AWM lud &8Las] oy 12 Boladl Caubgl U89 (2025 b e ooyl dus
pESYI s Jl P Buslaall (3 8y9Sdll (3) Balall S iyl el Ol (Vienna, 19"78) 1978 ol

84



G sl S Y @15 g dsadtd dunds @BV e Bsi 55 @I dradsdl elath of dkea)
de 83ladl 3 63T Jomo U Uglog @Bl s Boleadl puyled @) Bgall duasess o Ll
ad ol Juall deSiome 513 (3 G Lo Jio (dBM Dl Sigues 3l Y Bgiasdl o goill 1gd @B
ladl U8 Buslaall (e VW B3l OF G (ICY, 1997) puaslestls - sSetile g9 4 doad
Jolow 315 o) Beamll oda Oy cobgadl 1e39 UG 8ammg G391 Jdb dadpe wlolilly Bgax

(2025 cdb e gzl dss uad) Lol CalsS Ol gl

ub.el.ml);bu Yo cl,u}u‘j OIS guad! (yu 39ud) Caunyg 3> 1902 golo 15 udlas (g0 L;j;“ RN
.1978 ﬁl:J GHRV-YPON ] Lg Jol dadsd Lud ddlasl (e (11) Boledl s Jodl ddD3y 59U
sy J«S\ oliall (gdxd (diondd)l ‘alb.;.ﬂ 37 S 9| (da.u ddlaiall Budlasll 0dd daul sy
PV gl dad (§ Adgull Juadl deSma )3 (§ Giu> Lo Jbio gl & OB (o dogasdg
953 & Jsl didlgey V) olalaall oda Jie sla] of oo S Mb .(1C), 1994) SLidy Lusd o
Oldalrall (gl L}3..\.1\ Ol ae oyl B>Tg W9 po Ladidl gl chJ}’\g\ sl@Yl 59 clgud G,b
G Aol e ddgs dd g die iy (Vienna, 1969) 1969 plal) Luwd 481 (§ diugll o3 Iy

Lolsl (8 pais
- 1CJ, 1994. IC) Reports 1994, Judgement by the International Court of Justice on the Territorial

Dispute (Libyan Arab Jamahiriya/Chad) on the 3" of February 1994.
- Vienna, 1969. UNTS, Vol. 1155.
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- National Archives, Kew, FO 141/562/7/79/37
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- Annual Report on the Administration of the Sudan for 1905
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- National Archives, Kew, 371/19182, Barton to Herui, January 17, 1935.

- Sudan’s Legal Secretary to British Minister in Addis Ababa, February 26, 1935, National
Archives, Kew, FO 971/19182.

- Sudan/Ethipia (1935). Gallabat Agreement of February 12, 1935, National Archives, Kew
FO 371/19182.

- Note on the discussion between the Ethiopian and Sudanese experts on May 22, 1947.
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- Brownlie, African Boundaries (1979), A Legal and Diplomatic Encyclopaedia, p. 877.
- Faisal ARA Taha, The Settlement of the Sudan -Ethiopia Boundary Dispute (1983), p. 101.
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- Decision of the Eritrea — Ethiopia Boundary Commission, 41 ILM 1075 (2002).

- Moore, International Arbitrations, Vol. Il, p.1945 at p. 1961.

- ICJ Reports 1960, p.192 at p.209.

- Johnson, 10 ICLQ (1961), p.328.

- Faisal Taha (2023).The Sudan-Ethiopia Boundary Dispute 1898 — 1972. Ink Press
Publications Ltd, London. ISBN: 978-1-7397434-8-2.
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Brownlie, African Boundaries: A Legal and Diplomatic encyclopaedia (1979), pp. 10-11.
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- National Archives, Kew, FO 1/44, Harrington to Cromer, May 26, 1899. A concession was
consequently granted to a certain Mr Lane, see Menelek’s letter to Lane, National
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Outcome of the consultations among the Eastern
Nile (EN) Countries on ENSAP/ENTRO Challenges

Sheraton Addis Ababa, November 5-6, 2012

ENTRO has faced governance challenges. The 20th Nile-COM
Meeting held in Kigali, Rwanda, in July 5, 2012 called upon the
governance of ENTRO to address these challenges. The current
ENCOM Chair (Federal Democratic Republic of Ethiopia) invited
the Arab Republic of Egypt and the Republic of Sudan as well as
the Republic of South Sudan to deliberate on the issue and
come up with solutions. Accordingly consultations among
ENSAP Countries were held in Addis Ababa, Ethiopia, on 5-6
November 2012 and agreed on the following points:

1. To establish a Permanent Cooperative mechanism in the
Eastern Nile Sub-basin that would come into existence when
ENTRO as a transitional arrangement within NBI comes to an
end.

2. To launch the requisite studies and consultations to design
future Permanent Cooperative Mechanism in the Eastern Nile
that would take over the legacy of EN cooperation, and replace
ENTRO in such a way to ensure continuity, sustenance and
further promotion of EN cooperation and its gains/projects.

3. The Arab Republic of Egypt and the Republic of Sudan to
resume participation in ENSAP/ENTRO processes and activities.

b D =
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4. The outcome of the consultations is subject to endorsement
by the respective governments.

5. The Republic of South Sudan participated in the
consultations as Observer. The admission of the Republic of
South Sudan as Member of ENSAP/ENTRO shall be considered
following the endorsement by the respective governments of
the outcome of these consultations.

Signed on this 6th Day of November 2012

>~
H.E. Ato Alemayehu Tegnu,
._/

Minister of Water and Energy, Ethiopia (ENCOM Chair)

H.E. Dr. Mohamed Bahaa Eldin, Yf .SmmA

Minister of Water Resources and Irriggtlon, Egypt

Prof. Seif Eldin Hamad,

representing Minister of Water Resources and Electricity
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Annex 4

The Outline for Egypt Informal Engagement Process

By: Prof. Seifeldin Hamad, ED Nile Basin Initiative Secretariat
Entebbe, Uganda

June 2019

Background

Cooperation on the Nile since 1999 followed a dual track approach. On the one hand, riparian
states pursued negotiations to establish a permanent legal and institutional setup, which led to
the drafting of the Nile Basin Cooperative Framework Agreement (CFA). On the other hand,
they established a transitional institutional platform, the Nile Basin Initiative (NBI), which was
designed to serve up until the Nile River Basin Commission is established after concluding the
CFA.

20 years later, the CFA has been signed by six countries, ratified and deposited at the African
Union (AU) by three while three countries have not signed the CFA®. On 8" July 2019, the
Ugandan cabinet of ministers approved the ratification of the CFA. To date, no sufficient
number of ratifications has been made to enable the establishment of the Nile River Basin
Commission and the NBI remains a transitional institutional setup for the Nile Cooperation.

It is to be noted that Egypt and Sudan made reservations on the decision to open the CFA for
signature in 2009 and that eventually led to the freezing by Sudan (followed by Egypt) of
participation in NBI. While Sudan resumed its full participation in NBl in 2012, Egypt opted to
continue suspending its full participation in NBI; Egypt participates — though not regularly - in
Nile Council of Ministers (Nile-COM) meetings, the Strategic Dialogue with Development
Partners and the annual Nile Day.

What are the issues?

Egypt presented its four concerns regarding the CFA in a document with the title ‘non-paper’
wherein as way forward a ‘Gradual Approach’ has been proposed to resolve these four
concerns.

® South Sudan, which is a member of NBI, wasn’t an independent state by the time the CFA was opened for signature.
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The four concerns regarding the NBI and CFA are summarized as below:

a) Consensus was not met when some Nile Basin States adopted the incomplete CFA. This
leads to a further concern regarding the decision-making process in the future within the
NBI and in relation to the CFA.

b) Article 14b of the draft CFA on “Water Security” does not adequately cover current and
future uses and rights.

c) Prior notification for planned measures is not covered in the draft CFA (article 8)

d) The CFA was intended to cover the entire Nile Basin, but the text was later changed so that
some provisions apply only to the river System.

The ‘Gradual Approach’ outlines the following to be addressed as first step towards addressing
all four concerns of Egypt; see Box 1.

Box 1:

1. To restore “consensus”, according to its internationally established definition, as the rule of decision
making within the NBI, with respect to decisions regarding studies and projects, as well as decisions on the
text of the draft CFA.

2. To agree on procedures for prior notification for planned measures to apply within the NBI, and that may
later be incorporated within the CFA.

3. To re-open discussions and negotiations of all other outstanding issues in the draft CFA which did not
achieve consensus, within the framework of the NBI, so that the NBI remains the exclusive framework for
cooperation between Nile basin countries, until such time as agreement may be reached regarding these
other outstanding issues, mainly:

o Article 14 of the draft CFA, on "Water Security", which does not adequately cover present uses and
rights (taking into consideration Egypt's longstanding position in this respect) as well as future uses.

e Inthe 'clean text', article 4 of the draft CFA covered the entire Nile River System and Basin.
However, in the ‘signed text’, the term 'Basin’ was deleted from article 4, which now only applies to the
Nile River System.

Such discussions should also aim to reach a common understanding between the Nile Basin States on the
meaning and content of the concepts 'equitable and reasonable use' and 'no significant harm' as articulated
articles 4 and 5 of the draft CF A.

What initiatives were taken to resolve the differences and what were the results?

Two attempts have been made to resolve the differences with Egypt. The first was on the
initiative of the Nile Council of Ministers (Nile-COM), the highest decision making body of NBI.
The second was made during the 1* Nile Basin Heads of State Summit in June 2017.

In the first attempt, a special committee of Nile-COM members supported by selected
members of the Nile-TAC engaged their counterparts from Egypt. Final meeting of the Nile-
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COM members took place on 27 May 2017 in Entebbe. However, the differences on the very
issues raised by Egypt remained unresolved.

In the second attempt, technical officials from all countries convened prior to the 1* Nile Basin
Heads of State Summit in Kampala, Uganda, for two days. However, differences on the CFA
remained unresolved and the meeting ended without any agreement. The Nile Basin Heads of
State Summit itself didn’t discuss the concerns raised by Egypt. It is to be noted that there was
no formal communiqué emerged following the first Nile Basin HoS Summit.

Reflections on the process so far:

e On the substance: In both attempts so far, there were differences on the very concerns
raised by Egypt that remained unresolved. For most Nile Basin countries, all CFA clauses
except Article 14b have been agreed upon, including by Egypt and re-opening
negotiations is not an option for most of them and cannot be entertained. According to
the submissions of Egypt, however, this was not the understanding.

e On the process: The process to engage Egypt adopted by NBI Member Countries so far
was primarily of Track | Diplomacy Setup in which government officials engage each
other in formal dialogue. Such Track | Diplomacy formal forums, though far better than
non-dialogue, lack flexibility and provide little room, if any, for joint, open-minded,
exploration This is so because in Track | Diplomacy government officials are bound by
their respective government’s position and are expected to strictly observe negotiating
instructions and positions thereof.

Drawing on these two reflections, this paper presents a renewed process design toward
bringing Nile riparian states together for productive dialogue on issues of common concern
(herein after called the ‘political process’).

Motivations for a renewed effort
The primary motivation for the proposal arose from the following:

e As confirmed by high officials of the riparian states in countless occasions, all Nile Basin
countries accept cooperation on the Nile as an imperative. Therefore, the proponents of
this renewed effort firmly believe that, given the right due process, the Nile Basin countries
can find common ground for addressing their differences;

e Given a scenario that six countries ratify and deposit the CFA and eventually move to
forming the Nile River Basin Commission, common ground must be found among the
riparian states how the members of the Commission and non-signatory countries continue
the cooperation. This requires intense deliberations among the riparian countries, which

297



can greatly benefit from open and exploratory dialogues, such as the one being proposed
herein;

e That the culture of dialogue and accumulated experience through the work of the Nile Basin
Initiative to date can be used productively to explore solution options that can help in
finding common ground by the riparian states.

e A number of studies carried out by NBI (strategic assessment, wetlands studies, climate
change modeling and scenario analyses multi-sector investment assessments, among
others) show that the basin is likely to face serious water stress due to rapid increase in
water demands across the countries. Therefore, member states need, as a matter of
urgency, work together to ensure the needs of their growing populations and economies
are met with as minimum pain to each other as possible. A number of technical solutions
towards this are being explored by the NBI under the various studies. However, in order to
take forward any of these solutions require effective participation and buy-in from all
member states.

Objectives:

Drawing on the lessons of past attempts, a process is hereby proposed for a renewed attempt
to address the differences with Egypt. The proposed process should not be in any way expected
to replace the formal government -to-government dialogue and engagement. Rather it is
designed to support such engagement through carrying out the necessary prior preparatory
work to make such formal diplomatic engagements productive by clarifying issues.

In short, the goal of this initiative is to contribute towards productive formal dialogue between
the Nile riparian states and Egypt. A more immediate, specific objective of the undertaking is to
explore, adopting informal dialogue formats, solution options for the key differences in the
political track among riparian states.

Key features Overall, the process envisages two steps:

e Informal Step in which, through innovative, creative and open exploratory dialogue
formats, the differences among riparian states are studied in depth and narrowed down by
finding as many clear, unambiguous common grounds and convergence points as possible,
and detailed preparations for the formal step are put in place. In this first step, the technical
track differences (NBI related concerns of Egypt) will be addressed. This is believed to lay
the foundation and pave the way for resolving the political/legal track differences.

e Formal step in which riparian governments engage each other productively and resolve the
differences. This will be possible because prior to convening the formal government official
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set up key issues have been made hammered out, refined, ambiguities and
misunderstandings cleared through the informal step processes.

Important features of the informal step are:

a)

It is exploratory: the informal step remains exploratory. That means, here no commitments
are made by any one party. The objective is to enable participants to generate ideas in a
free, unconstrained environment where participants are allowed to forward any idea
without any attribution. The process
o attempts to engage the parties to study and enable understanding the real concerns,

interests — even fears as needed - that underlie and inform the formal statements

and positions;

jointly explores options for finding common ground; and

serves as channel for communication on issues that may not otherwise be easily

stated or tabled in a formal negotiation setup

The Informal Step will not have any preconceived position on the substantive issues/differences

and shall remain neutral throughout the process.

b)

d)

f)

g)

h)

Flexible in terms of process implementation and setting the agenda for the process. The
experiences of the efforts to resolve the differences so far have shown that greater
flexibility and creativity are required to build common understanding among the riparian
countries.

Involves reputed individuals from the basin countries as resource persons, i.e. will expand
the range of interlocutors and not be limited just government officials.

It will be carried out in full consent of all parties;

It will be carried out with as little publicity as possible;

It will have communication channels with all formal government parties for informing
progress

If agreed by all parties, the process might employ the services of an international or regional
facilitator, trusted by all the countries to serve and help in the process.

It provides access to good regional and international practices of similar nature to build
capacity of the individuals participating in the Informal process.

Key process elements

The process for the Informal Step shall be flexible to enable adaptation to changes on the

ground as the process starts to unfold.
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Indicative Roadmap
Readiness Assessment Detailed analysis Final Roadmap

Identify issues, concerns, Identify common set of issues| - Joint roadmap for
understand different (intersection points), and addressing key differences
views, Prepare establish common ground for| [through existing
background document the process mechanisms (NBI, HoS)

Jun 2019
Jul 2019
Aug 2019
Sep 2019
Oct 2019
Nov 2019
Dec 2019
Jan 2020

Informal
exploratory
meetings

Establish team

Below are key elements of the process that shall be incorporated in any final design of the
process for the Informal Step:

1. Readiness assessment: prior to any session of the Informal Step, formal government parties
officials of the riparian states will be consulted on issues, and their readiness to support the
Informal Step (buy-in) is solicited. This is proposed to take place through informal
consultations between the Nile-SEC ED and the Nile-COM members on one-on-one basis.

The readiness assessment is aimed at finding common set of issues. If, for instance, a party
is not ready to engage on any of the substantive issues raised by Egypt, the Informal Step
will endeavor to find area of concern that can be productively explored for solutions.

The readiness assessment is expected to involve consultation by the NBI Secretariat
Executive Director with the riparian countries as well as selected Development Partners
deemed essential to create or otherwise facilitate an enabling environment.

The Nile-SEC’s office of the Executive Director shall take the lead role in the Informal Step.
For this to work, the Nile-SEC needs to get the mandate from the NBI governance with clear
scope of engagement for the Informal Step.

2. Establish the team: having the right composition of the team spearheading the Informal
Step is very crucial for the success of the entire process. While the Nile-SEC Executive
Director will lead the process, he shall engage carefully selected people (from within NBI
and outside) to support the process.
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The success of the Informal Step depends largely on channeling communication at the right
level in each riparian country. Therefore, the Informal Step might be required to engage
high level officials beyond sectoral ministries in each riparian country that are not
necessarily current government officials. In the Informal process, resource persons that
have access to (have the “ears of”) high-level decision makers in each country will be
involved as relevant. Such resource people could for example be former/retired diplomats
or ambassadors or ex- UN senior officials, the famous Mohamed (Mo) Ibrahim Foundation,
former heads of states, etc.

Detailed analysis of concerns, issues and designing the agenda for the Informal Setup: a
detailed analysis of concerns and issues of each riparian country, that are not necessarily
officially pronounced, shall be mapped out before any agenda for the informal sessions is
designed.

An important element of the detailed analysis is the finding of common set of concerns that
all countries are comfortable to deal with together. This is very key for the success of the
entire deliberation process.

This step is very key in that it is the step where the issues are going to be scoped. If the
Informal Step manages to bring the countries to a consensus on the substantive issues they
are ready to discuss, that by itself is a big achievement.

Organize informal exploratory sessions: This step can take several sessions that shall be
organized individually with officials or representatives of each party or, depending on level
of trust and confidence attained, representatives of multiple parties together.

This step will have iterations till differences have been narrowed down, solutions have been
explored and the likelihood of success from formal dialogue is imminent.

Preparing roadmap for the formal step: once step 4 has been carried out successfully, a
roadmap will be drawn up based on the findings and lessons of the Informal Step.

Timeline: The proposed Informal process will start once the political clearance is obtained from

member states, approximately in September 2019. Due to the several factors that influence the

process, the duration of the process could potentially be long, say, 1 — 2 years.

Concluding remarks: The issues in the political track of the Nile Cooperation are complex and

might prove to be intractable. They are influenced/linked with the geo-hydropolitics of the Nile

Basin region with strong linkages to the Middle East and other regions. Therefore, for the

envisaged process to succeed, it is important to have thorough analysis of all externalities that

might affect the process and fine tune the process adaptively.
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